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ABSTRACT
This chapter starts from the propositions that, during nearly all the period from 1880 to 1980 (at least), the United Kingdom government had insufficient Parliamentary time in which to enact all the legislation that it wished to enact – both in relation to tax and more generally.

The implications of these propositions are first investigated in relation to the United Kingdom’s tax legislation.  The constraint imposed by the shortage of Parliamentary time had the consequences (first) that the primary legislation that the government wished to enact was not enacted in full; and (secondly) that the primary legislation relating to tax used the different forms of primary legislation very unequally.  The content of that law was affected; and the law was stated in an unsatisfactory manner.

The implications of these propositions are then investigated more generally.  It may be conjectured that the consequences of the constraint imposed by the shortage of Parliamentary time may also be observed in other areas of statute law, with a number of complicated areas of law competing for an inadequate allocation of Parliamentary time.  The view may also be taken that the pressure of time was a feature of government generally.  This state of affairs had consequences with (among other matters) decisions being taken for short-term reasons.
TWO PROPOSITIONS RELATING TO THE ENACTMENT OF LEGISLATION

The two propositions
In a short work written towards the end of his life, Sir Geoffrey Elton referred to the historian FW Maitland’s ‘habit of working outwards from a central source.’
  This chapter also works outwards.  It starts with two propositions: and then considers their implications: first in relation to the enactment of tax legislation; and then more generally.
The two propositions may be stated at once.  The first proposition (‘the narrower proposition’) is that the United Kingdom government had more tax legislation that it wished to enact than time in which to enact it.  The second proposition (‘the wider proposition’) is that the United Kingdom government had more legislation that it wished to enact than time in which to enact it.  

Some preliminary comments may be helpful.  A first preliminary comment is that, in the context of this chapter, it is considered helpful to state the two propositions separately – even though they are not unrelated.  It would have been theoretically possible for the United Kingdom government to have all the time it needed to enact all its tax legislation, but insufficient time to enact its legislation generally (or vice versa) – although that was not the case.
A second preliminary comment relates to the period for which the two propositions are asserted to be valid.  In the context of this chapter, that period has been taken to be the century from 1880 to 1980 – a period that may be characterised as being from Gladstone to Thatcher.  There is evidence, however, that that century may be regarded as a segment of a still longer period, beginning before 1880 and continuing after 1980.

It may also be noted that the wider proposition (at least) did not hold good for the entirety of the second world war.  It has been stated that, during the second world war, there was normally a three-day parliamentary week.
  More specifically, in 1943, James Chuter Ede, the Labour Minister at the Board of Education, who was heavily involved in the measure enacted as the Education Act 1944
 recorded that the government Chief Whip had told Butler, the President of the Board of Education, that ‘[h]e would expect us to have the major legislative place in the King’s Speech & he was relying on us to provide business for the House in the next Session’.  Later in 1943, Ede reported that the Chief Whip had told Butler ‘that no one else had a Bill anything like ready.  For that reason he will take the Committee stage on the floor of the House’.

A third preliminary comment is that it is considered worthwhile to state, explicitly, that, in the United Kingdom during the period examined in this chapter, the enactment of legislation was essentially a matter for Parliament.  (Here again, the period examined in this chapter may be considered to form a segment of a longer period beginning many years before 1880 and continuing after 1980.)  Following the constitutional conflicts of the seventeenth century, it had become very firmly settled that statutes were the highest form of law – and that statutes required the participation of Parliament.  Viscount Blakenham, speaking in the House of Lords in 1964, summarised the position by saying that ‘Legislation may not be the only function of Parliament, but only in Parliament can legislation be enacted’.

A final preliminary comment is that, in the context of the narrower proposition, the imposition of taxation, a matter of fundamental constitutional importance, took place in accordance with matters that were very firmly settled.  Following the constitutional conflicts of the seventeenth century, a first matter that had become very firmly settled was that the legal basis of the right to tax and the liability to pay was Parliamentary authority.  The right to tax could not be imposed on any other basis.
  A second such matter was that, within Parliament, the primary role in the imposition of taxation was that taken by the House of Commons; and a third was that, within the House of Commons, the initiative in financial matters rested with the Crown.  Any proposal for a ‘charge’ could not be taken into consideration unless demanded or recommended by the Crown.  ‘On common subjects’, wrote Bagehot, ‘any member can propose anything, but not on money – the Minister alone can propose to tax the people’.

Evidence for the two propositions
There is a great deal of evidence to support the two propositions.  Evidence supporting the wider proposition is easier to locate; and this evidence will be set out first, and at greater length.  
Evidence that the government had insufficient time to enact its legislation certainly goes back before 1880.  In 1860, Lord John Russell lamented that the government, which had three-quarters of the whole legislative business of Parliament in its hands, had only one-quarter of Parliamentary time at its disposal;
 and, at the end of 1880 itself, Gladstone found himself confronting ‘the heavy inconvenience of prolonged and manifold legislative arrear’.

In the early years of the twentieth century, the United States political scientist, AL Lowell, had no doubt ‘that the legislative capacity of Parliament is limited, and the limit would appear to be well-nigh reached, unless private Members are to lose their remnant of time, or debate is to be still further restricted’.
  This state of affairs continued during the inter-war period.  One writer pointed out that Parliament was subject to its own conventional requirements.  Three readings of a Bill in both Houses was a procedure which necessarily took time.  If the opposition of political opponents and the great pressure of competing business were also both taken into account, it was not difficult to understand that there were very real limits to the practical legislative activity of Parliament; and those limits were yearly becoming more stringent.  Legislation was necessarily a cumbrous business, and in the modern extension of state activity, even important measures agreed upon by all parties might have to be postponed indefinitely, so great was the pressure on the legislative machine.
  The same writer had earlier written that there was a ‘very real restriction of time for legislative measures’; and that ‘legislative processes are too slow and unwieldy to be lightly undertaken in these days of congestion’.
  The ‘commonest official excuse in sidetracking some proposal’, it was said shortly after the beginning of the second world war, was that it would require legislation for which no parliamentary time was available.

Under the Labour Government in power from 1945, the planning of the parliamentary session by relating the production and introduction of government Bills to the time available for their enactment received systematic attention.  Herbert Morrison, Lord President of the Council and Leader of the House of Commons, was very active in this area.
  Having discovered, late in 1945, that only one of the major Bills in the government programme was ready for introduction at the beginning of the 1945-46 Session, Morrison wrote to the Prime Minister, Attlee, urging that the planning of the next parliamentary Session should be put in hand: for ‘it is only by planning ahead in this way that we shall make the best use of the time of Ministers, officials and draftsmen, and be ready with an adequate number of major Bills at the beginning of [the] next Session’.
  Attlee thought this suggestion ‘admirable’; and the Future Legislation Committee was set up.

A proof of the proposition that the government had more legislation to enact than time in which to enact it was then provided.  Comparisons were made, during the early months of 1946, between the time thought likely to be required for the enactment of the government’s legislative programme and the parliamentary time likely to be available for its enactment.  The result, set out in a memorandum sent to Morrison by the Chief Whip (Whiteley) was that the time available for government legislation was 73 days, but that the government’s legislative programme would take 90 days to enact ‘or 17 days more than is available’.  Morrison’s annotation on this document was that ‘[t]his is a shock and I don’t want to believe it!’
  This was a state of affairs that continued.  In 1949, one of the Parliamentary Counsel recorded that ‘parliamentary time is in “short supply” and ministerial competitors for an allocation numerous’;
 
The arrangements made under the Labour government were continued by the Conservative governments in power from 1951 to 1964 – and the shortage of parliamentary time to enact government legislation also continued.  A circular, dating from April 1957 and prepared on behalf of the Cabinet Committee on Future Legislation, placed Bills proposed for inclusion in the legislative programme for the next parliamentary Session in five Lists.  List A consisted of ‘Bills known to be essential’; List A.1 consisted of ‘Bills which may become essential in particular circumstances’; List B consisted of ‘Bills with very strong claims to inclusion in the programme’; List C consisted of ‘Other Bills with claims to inclusion in the programme, from which some might be selected if Parliamentary time permits’; and List D consisted of ‘Bills which will probably have to be deferred for a later Session’.  The circular also commented that, as was usually the case, more Bills had been put forward than could be handled in the time likely to be available.  The Bills in List A and List B, together with those from List A.1 which might become essential, would probably suffice by themselves, with the consequence that Bills from Lists C and D could not be promoted to higher lists without corresponding relegations.
  In 1961, the First Parliamentary Counsel, Sir Noel Hutton, recorded that ‘[t]here is always hot competition for places in the [government’s legislative] programme for any session’ and that ‘[t]he number of days available for legislation in a session is strictly limited, and these must on no account be wasted’.
  Finally, during September 1963, in an article with the headline ‘Many Bills compete for priority in next parliamentary session’, the Times commented that ‘the difficulty does not lie in scraping together enough legislation to keep the two houses occupied but in making choices between Bills competing hotly for priority’.

The narrower proposition was considered in an address by Sir Geoffrey Howe published in 1977.
  He described the ‘archaic ritual’ by which Parliament made decisions about the United Kingdom’s tax system as ‘about as appropriate to a modern industrial democracy as tally sticks to the international money market.  We need a radical reform of our machinery for tax legislation.’
  Howe went on to note that the enactment of tax legislation in the United Kingdom was a matter conducted in haste:
This haste arises from the way in which the whole process is conducted under threat of the self-imposed and automatic guillotine contained in the Provisional Collection of Taxes Act 1968.
  Effectively all fiscal change in Britain is traditionally undertaken, from start to finish, in the few months prescribed by that Statute.  Effectively this has given Parliament about 18 days a year, on average, in which to consider all fiscal change.

The conclusion that may be reached is that there was insufficient parliamentary time to enact all the legislation that the government wished to see enacted.  There were more government Bills potentially available to be called than could be chosen.  Viscount Blakenham, speaking in the House of Lords in 1964, considered that, although, so far as the enactment of statutes was concerned, ‘at the end of every Session of Parliament we manage to chalk up an impressive score’, there was nevertheless no reason for complacency.  ‘At the end of every Session there remains a number of useful non-controversial Bills which lie neglected for want of Parliamentary time’.

The difficulties in dealing with this situation were demonstrated by the fate of a memorandum, sent by the Lord President of the Council (Hailsham) to the Prime Minister (Macmillan) on 23 October 1962.  Hailsham identified three main defects in the existing machinery of government: ‘the steady and cumulative backlog now mounting up in our programme of legislation in relatively uncontroversial matters’; ‘the increasing physical and moral strain on Ministers’; and ‘the relatively piecemeal way in which we handle great decisions, and the relative absence of long-term forecasting in defence, foreign and economic policy’.
  Macmillan considered Hailsham’s paper ‘very impressive’.

The sequel, however, demonstrated how difficult it was, in practice, to deal with these defects.  When Macmillan sent his considered reply to Hailsham, the prospect of immediate action to reduce the backlog in legislation was ruled out.  There was much to be said for seeking some new procedure; but ‘this is not the sort of reform that could be carried through in the last eighteen months of a Parliament’s life’.  The time for any government to take such a step was at the outset of a new Parliament when the government had a sizeable majority.
  Consideration of the suggestion was therefore postponed.  In the short term, the absence of parliamentary time became the reason for failing to deal with the problem of the absence of parliamentary time; and, in the longer term, Macmillan and Hailsham were both out of office after 1964.  No evidence is known that Hailsham’s memorandum received any further consideration: so, a postponement which, on its face, was an initial postponement for a limited period only, became, in fact, a postponement until the Greek Calends.

This shortage of parliamentary time for the enactment of legislation may be linked with Parliamentary procedure.  All primary legislation had to be enacted in Parliament; and Parliament had its own procedure by which primary legislation had to be enacted.
  Compliance with the requirements of parliamentary procedure, therefore, constituted an all-important sufficient condition before primary legislation on any subject (including taxation) could be enacted.
Parliamentary procedure was of great antiquity, reflecting the history of Parliament itself.  The formative period of parliamentary practice, it has been said, was the first half of the seventeenth century, when the majority of the House of Commons had been in chronic opposition to Charles I.
  Parliamentary procedure, during that period, had acquired the characteristics of ‘the procedure of the opposition’; and those characteristics had been permanently retained.  The traditional procedure was leisurely, ceremonious and cumbersome; it was individualistic, giving wide scope to the initiative of MPs; and it was designed to protect the rights of minorities in debate and to encourage opposition to the executive.
  ‘The primary function of Parliament’, it was stated in an edition of a student’s textbook published in 1946, ‘is the control of the executive’.
  As late as 1957, one parliamentarian’s comment on the proposition that it was the business of Parliament to make laws, was that ‘[s]o far as any generalization about Parliament can be accepted it would be more correct to say that it is the business of Parliament to prevent laws being made’.

Since parliamentary procedure was of great antiquity, it was also deeply entrenched and difficult to change.  Changes in parliamentary procedure were made during the first half of the twentieth century – but without solving the underlying problem.  Procedural reforms had much eased the situation, Jennings commented in 1941.  Three or four Bills were passed every Session, each of which would have required a whole Session under the rules in force while Lord Salisbury was Prime Minister.  ‘Nevertheless, there is always a shortage of time’.

One of the ‘permanent features of the constitutional process’, according to Hailsham, writing at the end of the twentieth century, was ‘the chronic shortage of parliamentary time which results in the indefinite postponement of measures crying out for action to meet the immediate legislative needs of a modern industrial society’.
  The enactment of legislation in general, and of tax legislation in particular, continued, accordingly, to present problems.

IMPLICATIONS OF THE SHORTAGE OF PARLIAMENTARY TIME FOR THE UNITED KINGDOM’S TAX LEGISLATION

The implications of the shortage of parliamentary time for the United Kingdom’s tax legislation are now considered.  Those implications are considered (first) in relation to the form of the tax legislation; and then (secondly) in relation to its substantive content.

Form of the tax legislation: general
An investigation of the implications of the shortage of parliamentary time on the forms of the United Kingdom’s tax legislation must begin by specifying the forms that tax legislation might take: and those forms may be classified in two different ways.  The first classification distinguishes between primary legislation and subordinate legislation.

The second classification (the classification whose implications will be investigated in this chapter) relates to the various types of primary legislation relating to taxation that existed during this period.
  In the case of income tax, there was always a principal Act: that is to say, an Act dealing comprehensively with this area of the law.  During this period, there were also amending Acts, which merely altered an area of the law without dealing with that area comprehensively.  Amending Acts relating to taxation, in their turn, may be divided into two categories: Finance Acts and programme Acts.  Finance Acts resulted from the enactment of Finance Bills:
 and Finance Bills were required, by a long-standing practice of the House of Commons, to originate, wholly or mainly, with resolutions of the Committee of Ways and Means.  It was also the case that many Finance Bills came into existence in accordance with a well-known and well-established sequence of events, which included the Budget speech and the passing of the government’s Budget resolutions.
  Having regard to this specification of Finance Acts, the specification of the other type of amending Act that will be considered – programme Acts – necessarily has a residuary character: for it consists of all amending Acts other than Finance Acts.  The expression ‘programme Act’ is accordingly used in this chapter in a special and technical sense, which is not co-extensive with an Act of Parliament coming into existence as part of the government’s legislative programme for a particular parliamentary session.

A principal Act may be replaced in any one of three ways.  The first way is by the enactment of a new principal Act containing different provisions (to a greater or lesser extent).  The second way is by the enactment of a codification Act.  An Act of this type restates the whole of the law on a particular topic, whether that law consists of statute law, case law or the common law.  A codification Act may also deal with custom, prerogative and practice.
  The third way is by the enactment of a consolidation Act: that is to say, an Act restating provisions contained in various earlier Acts dealing with the same subject matter.  Consolidation is accordingly a less ambitious undertaking than codification: for consolidation is concerned only with existing statute law.  Consolidation Acts, in their turn, may be divided into two types.  ‘Pure’ consolidation consists of reproduction of the original wording without significant change: all other consolidation consists of consolidation with amendments.  At the beginning of the twentieth century, pure consolidation was the only type of consolidation permitted: but consolidation with amendments came to be permitted under the Consolidation of Enactments (Procedure) Act 1949;
 and, after 1965, the scope for this type of consolidation was extended by a further procedure under which amendments were proposed by the Law Commission.

In the context of the insufficiency of parliamentary time in which to enact all the tax legislation which the government wished to see enacted, parliamentary procedure operated in a manner in which some forms of legislation were more likely to be utilised than others.  The differential operation of the constraint of insufficient parliamentary time on Finance Bills, programme Bills, Consolidation Bills and Codification Bills is accordingly now examined, with three questions being addressed: how likely it was that such a Bill would be introduced into Parliament; how likely it was that such a Bill would be enacted; and how much such a Bill could accomplish.
Finance Bills

The first type of primary legislation consisted of Finance Acts.  The Finance Bills from which these Acts derived were Bills making provision for the nation’s finances; and these Bills had their own parliamentary procedure, which was highly distinct.

It was practically certain that a Finance Bill would be introduced into Parliament each year.
  From the point of view of the public finances, income tax, throughout this period, was charged for the current financial year only: so, a Finance Bill would be needed, among other reasons, for the charge to income tax to be imposed for that year.  From the point of view of the working of the UK polity, it was well understood that, each year, the Chancellor of the Exchequer would make his financial statement (the Budget speech) and that the debate on the financial statement would be concluded with the passing of the last of the financial resolutions brought forward at the time of the Budget.  In accordance with that last resolution, the House of Commons would then order a Bill to be brought in founded on those financial resolutions; and, somewhat later, the Finance Bill would be presented.  After the second world war, in the lists prepared on behalf of the Cabinet Committee on Future Legislation, Finance Bills were always placed in List A (‘Bills known to be essential’).

It was also practically certain that a Finance Bill, once introduced into Parliament, would be enacted (especially after the enactment of the Parliament Act 1911).
  Twentieth century governments had ministers drawn from the political party (or parties) that could command a majority in the House of Commons; and, in a period of strong party discipline, governments could rely upon the enactment of a measure that was essential for the government’s own continued existence.  ‘The Finance Bill, however long, has got to pass’ wrote the Financial Secretary to the Treasury (Powell) in 1957.
  It followed that if provisions relating to taxation were to be enacted, Finance Bills were the ideal vehicles for their enactment.

The time available for the enactment of a Finance Bill, however, was severely limited.  Following the enactment of the Provisional Collection of Taxes Act 1913,
 the government had the benefit of the limited legal authority conferred on House of Commons resolutions: but that authority expired during the summer.  So, having regard to the annual financial cycle, legislation making fiscal changes was likely to be enacted, from start to finish, in the few months authorised by that statute.  The ‘practical effect’, of the 1913 Act, it was noted in April of that year, was to compel a Chancellor of the Exchequer ‘to get the Royal Assent giving effect to his Budget before the summer prorogation of Parliament’.
  In the period immediately after the second world war, it was considered that the House of Commons devoted about 15 days a year to taxation matters – about 10% of the session.
  If the criterion taken is the enactment of tax legislation, the limited time available, furthermore, could not necessarily be used particularly efficiently: for a Finance Bill still originated in Budget resolutions which were discussed in a committee of the whole House for most of a week; the Finance Bill was considered in a committee of the whole House; progress on the Bill was not interrupted at the normal hour for the conclusion of business; and Finance Bills were rarely subjected to a guillotine.

The answer to the question how much Finance Bills could achieve, therefore, was much less satisfactory from the government’s point of view: for, given the constraint of insufficient parliamentary time, Finance Bills reproduced, on a smaller scale, the general problem faced by government when determining its legislative programme.  There was a shortage of parliamentary time: and this had the consequence that not all the provisions the government wished to place in Finance Bills could be included.  There was accordingly a shortfall; and a constant tension between the wish to include material in a Finance Bill and the constraints that applied to the enactment of a Finance Act.  The greater the amount of material that was included in the Finance Bill, the more the Finance Act could accomplish: but the inclusion of additional material might imperil the status of the Finance Bill as a Money Bill within the meaning of the Parliament Act 1911; and might make the Finance Bill liable to exceed the far from generous time limits relevant for its enactment.  ‘We cannot have the Finance Bill overloaded’ Churchill remarked in 1926.

There is abundant evidence of the excess of candidate items for enactment.  Early in 1959, for example, and ‘[f]ollowing the custom of the last few years’, the Inland Revenue provided a note ‘designed to give the Chancellor a preliminary view of the possible Inland Revenue items for the Finance Bill’.  The note then grouped these items in five categories: items on which legislation had been promised or was of high priority; matters brought forward from the previous year; other matters on which recent representations had been made; minor matters; and other matters under review.
  It was implicit in this classification that some items might not give rise to legislation in the next Finance Act – and that was the case.

It is possible to demonstrate this same point in a different way by showing that a particular candidate item might only be enacted after a significant period as an unsuccessful candidate: and one example is the ultimate enactment of tax reliefs in favour of visiting forces from NATO countries.  The Inland Revenue reported, early in 1956, that the department had been giving these reliefs, which were due under international agreement, for a number of years; and the necessary legislation had already been postponed several times.  The department wished to obtain statutory sanction for its practice as soon as possible.
  In 1956, however, it was decided that this item should be postponed again.
  Early in 1959, when considering the possibility that the revenue departments might be displaying insufficient zeal in enacting extra-statutory concessions, a Treasury official noted that those departments tended to defend themselves against this charge by reference to the difficulty of securing a place for minor and not strictly essential items in the Finance Bill – and that there was force in this.  In the previous year, for example, the Chancellor of the Exchequer had been under heavy pressure to shorten the Finance Bill; and, in the process, the Inland Revenue proposal to give statutory cover to a concession in favour of visiting foreign forces had been dropped.
  The legislation envisaged was finally enacted in 1960.

Despite the virtual certainty, therefore, that Finance Bills would be introduced and enacted, the evidence demonstrates that Finance Bills could not deal with legislation relating to taxation to the extent that the government wished.  There would be a shortfall with measures that the government would like to address remaining for later attention.  Inland Revenue officials, the Parliamentary Counsel and political ministers all had to operate in a context in which only part of what was wanted could be obtained.
Programme Bills

The second type of primary legislation consisted of programme Acts.  The Bills from which these Acts derived amended the law in particular respects, but were not Finance Bills.

The question how likely it was that a programme Bill would be introduced into Parliament must be answered by making chronological distinctions.  The period considered in this chapter needs to be divided into three unequal parts: a first part consisting of the years up to 1912; a second of the years 1913 and 1914; and a third consisting of the remainder of the period.

The years up to 1912 were the final years of a longer period beginning in 1861.
  During these years, it was envisaged that, every year, there should be one Bill that contained the government’s proposals that were essential for the national finances.  From 1894 onwards, the title of this Bill was the Finance Bill.  It was also recognised, however, that various minor amendments of the Revenue Acts were also required: and so, from time to time, a Revenue Act was enacted.  During these years, also, the distinction between the Finance Bill and the Revenue Bill was the distinction between the senior partner and the junior partner.  If the government could not carry its essential programme for the national finances, embodied in the Finance Bill, it could expect to fall.  If, on the other hand, the government failed to make minor amendments of revenue law, there was no particular reason to expect major adverse consequences.  An operational corollary of this state of affairs was that a Finance Bill could be expected to be introduced fairly soon after the Budget speech – and to be enacted.  A Revenue Bill, on the other hand, could only expect to be introduced much later on in the parliamentary Session – and very possibly near the Session’s end.

Against this background, it followed that it was not particularly likely that a Revenue Bill would be introduced into Parliament during these years.  A Bill of this type was unlikely to receive any great priority in the government’s legislative programme.  
It also followed that any Revenue Bill, if it was to be enacted, could usefully be drafted with a view to consuming as little parliamentary time as possible – and, accordingly, should be drafted to be as uncontroversial as possible.  Events that took place in 1909 demonstrate this.  On 3 February 1909, a Treasury official wrote to the First Parliamentary Counsel (Arthur Thring) to say that the Financial Secretary to the Treasury (Hobhouse) was anxious, if he could, to take the Revenue Bill through the House of Commons during the early part of the session when he thought that there might be a good chance of getting it through quickly.  ‘But the success of this manoeuvre will he thinks depend almost entirely on the amount of opposition which its several Clauses will be likely to arouse’.  Thring, accordingly, was asked not only to consider a number of specific points but also to give his opinion ‘on any other matter which may seem to you to be of doubtful value in the Bill or likely to lead to controversy’.
  ‘Mr. Hobhouse is no doubt right in his view’, commented the Chairman of the Board of Customs and Excise.
  ‘It is practically impossible now-a-days to pass any proposal in a Revenue Bill to which there is serious opposition’.
  Revenue Bills were introduced in 1909 and 1911.
The years 1913 and 1914 saw a government initiative relating to the enactment of financial legislation which made it practically certain that, in these years, a programme Bill would be introduced.  The initiative was introduced by Lloyd George in his 1913 Budget speech.  The Chancellor stated that amendments moved to the Finance Bill had increased in recent years;
 and that the Provisional Collection of Taxes Bill (then before Parliament) imposed what was practically a timetable for taxation Bills.  It was quite impossible, in Lloyd George’s opinion, for any government in the future to carry through its taxation proposals, and to give facilities for a full discussion of every revenue proposal in the middle of the session, without dislocating all other business.  ‘It would have the effect of strangling the business of every Government’.  The government had therefore decided ‘to recur to a practice ... of having two Bills’.  It proposed to confine the Finance Bill ‘to the renewal of temporary taxes and to introduce a Revenue Bill on the basis of a Resolution for the general amendment of the law’.
  The initiative, therefore, consisted of an explicitly formulated intention on the part of the government to aim at enacting both a Finance Act and a Revenue Act in each parliamentary Session; and, in 1913 and 1914, a Revenue Bill was introduced.  However, Lloyd George’s initiative failed.  Neither Revenue Bill was enacted;
 the first world war then intervened; and, after that war, no attempt was made to revive the initiative.  The government’s taxation proposals were placed in the Finance Bill.

After the first world war, the question how likely it was that a programme Bill relating to income tax would be introduced into Parliament was one aspect of the government’s possession of insufficient time in which to enact all the legislation it wished.  During these years, it was not particularly likely that a programme Bill would be introduced.  A programme Bill relating to taxation was necessarily in competition with Bills on all other subjects on which the government wished to legislate – and only a few programme Acts relating to taxation were enacted during this part of the period.
The question how likely it was that a programme Bill, once introduced into Parliament, would be enacted, must also be answered by making a distinction.  Programme Bills whose scope was general must be distinguished from those whose scope was specific. 

The evidence is that, during the first half of the twentieth century, programme Bills relating to revenue matters whose scope was general might well not be enacted.  Five such Bills were presented to Parliament.  The first two Bills were enacted as the Revenue Acts of 1909
 and 1911.
  The Revenue Bill of 1909 was viewed at all times by government ministers as a Bill whose successful enactment depended upon its being uncontroversial; and was drafted with this consideration very much in mind.
  At a later stage, the Liberal government had informal discussions with the Conservative opposition about the contents of the Bill.  The opposition took exception to three clauses; and these were ‘at once’ withdrawn ‘in order that nothing of a controversial character should be present’.
  The statute finally enacted was short.  It had 12 sections only; took up less than four printed pages; and did not deal with income tax.  The Revenue Act 1911 reached the statute book during the period of the constitutional crisis that ended with the enactment of the Parliament Act 1911;
 and must be viewed within that context.  At the time the Liberal government decided on the holding of the general election of December 1910, the Finance Bill following on from the 1910 Budget speech had not been enacted.  That Bill was then split into two.  Some provisions were enacted as the Finance Act 1910
 before Parliament was dissolved; the remainder were enacted as the Revenue Act 1911 in the next Parliament.

The three later Bills – the Revenue Bills of 1913, 1914 and 1921 – were not enacted and had to be withdrawn.  The Revenue Bills of 1913 and 1914 formed part of the initiative announced by Lloyd George in 1913.  From the parliamentary point of view, however, the Revenue Bill of 1913 failed because it was given serious attention too late in the parliamentary Session (when there was insufficient time to ensure its enactment); and because it was insufficiently uncontroversial.  Lloyd George’s Budget speech, in which he announced the government initiative, was made on 22 April; but it was not until the second half of July that the text of the Bill was available for MPs to study.
  The Prime Minister (Asquith) and Lloyd George both hoped that the Bill could go through as an agreed measure.
  Lloyd George also made the point that the government could not give the Bill very much time ‘and looking at the amendments carefully it would be quite impossible if they were discussed at any length, to find time to get the Bill through’.
  However, no agreement could be reached; and, on 12 August 1913, the Bill was withdrawn.

In 1914, also, the Revenue Bill also had to be withdrawn because there was insufficient parliamentary time in which to enact it.
  Lloyd George delivered his Budget speech on 4 May 1914; but it was only on 18 June 1914 that the text of the Revenue Bill became available for MPs to study.
  The government had parliamentary difficulties with its financial proposals; changed its plans; and, in doing so, altered the balance of the material to be placed in the Finance and Revenue Bills.  By early June it had been decided that the vital Finance Bill would be given priority; the Revenue Bill would have to be lightened and possibly postponed.  The government’s parliamentary difficulties continued; and, among other matters, the members of the Cabinet came to realise that, among other matters, they had misunderstood the timetable for which the Provisional Collection of Taxes Act 1913
 provided.  The Finance Bill had to be enacted by 5 August and not 5 September (as had been believed).  It was impossible, Asquith wrote to a correspondent, to enact both the Finance Bill and the Revenue Bill by the earlier date.
  The Finance Bill was enacted;
 but, on 17 July, Asquith told the House of Commons that the Revenue Bill would be dropped.
  So in 1914, as in 1913, Lloyd George’s initiative failed to produce a Revenue Bill that was actually enacted.

In 1921, a final Revenue Bill of a general nature was presented to the House of Commons – with the primary purpose of giving effect to some of the recommendations of the Royal Commission on the Income Tax, which had reported in 1920.
  The Royal Commission’s report had been signed shortly before the Chancellor of the Exchequer (Austen Chamberlain) delivered his Budget speech, in which he said that it was quite clear that he could not deal with all the report’s recommendations in the Finance Bill; and that he had therefore decided that the general reform of income tax was a matter calling for a separate Bill – to be introduced as soon as possible.
  Progress on the drafting of this Bill was nevertheless slow.  On 22 February 1921, the Revenue Bill was still due to appear; and Chamberlain was asked whether it would be taken on the floor of the House of Commons.  He replied ‘No.  I shall ask the House to send it upstairs.  That is the only hope of passing it.  If the House treats it as a contentious measure it will not be proceeded with’.
  He also added, a little later, that ‘the House must understand that if it is to be treated as a contentious measure I cannot possibly hope to make progress with it this Session’.
  When eventually presented to Parliament on 6 April 1921,
 the Revenue Bill became the subject of hostile criticism and a campaign in the Press.  It also became known that the Bill’s Second Reading was likely to be opposed.
  The Revenue Bill, therefore, was due to be treated as a contentious measure – the state of affairs likely to be fatal for its enactment – and the government withdrew it.
  Once again, therefore, there was insufficient parliamentary time to enact a Revenue Bill – and, once again, a Revenue Bill was abandoned.

It was stated in a later work that the Revenue Bill of 1921 was dropped owing to the opposition aroused; and that this was the last occasion on which the practice of introducing a separate Revenue Bill was followed.
  Such a Bill had been a great convenience for dealing with administrative matters, but difficulty had always been experienced in finding the necessary time for its progress, and for that reason the Treasury had, since that time, adopted the practice of covering all necessary measures in one Bill – the Finance Bill.
  It is not known whether the authors of this work were in possession of any special information when writing this passage; but the proposition advanced was certainly true.  The Revenue Bill of 1921 was the last Bill presented to Parliament whose provisions ranged generally over revenue law, but which was not a Finance Bill.  ‘There is one great difference between a Revenue Bill and a Finance Bill’ said one MP in 1927.  ‘A Revenue Bill need not be passed in any year; a Finance Bill must be’.

Programme Bills whose scope was specific, however, enjoyed more success than those whose scope was general.  These Bills, once introduced; were later enacted.
  The specific scope of such a Bill improved its parliamentary prospects (for the ability to move amendments was much diminished) and government officials and ministers were well aware that this was the case.  On the day following the judgment in Bowles v Bank of England,
 two of the Commissioners of Inland Revenue attended upon the Parliamentary Counsel ‘to talk over with him the Bill rendered necessary by the previous day’s judgment’.  One of the points discussed was that it would be advisable that the Bill should only deal with the specific point for which it was introduced, as the Chancellor desired to avoid other revenue matters being brought up for discussion in connection with it.  On this point Parliamentary Counsel ‘thought that the Bill now proposed should not be a Revenue Bill.  This would preclude amendments being put down which had nothing to do with the result of the Gibson Bowles case’.
  It was on this specific basis that the Provisional Collection of Taxes Bill was prepared – and enacted.

The programme Bills that were specific in their scope and which were enacted may be divided into two categories.  Some of these Acts (such as the Provisional Collection of Taxes Act 1913, the Income Tax (Employments) Act 1943 and the Income Tax (Offices and Employments) Act 1944) were enacted because the government was willing to give them the necessary political priority.  Others (the Income Tax Act 1945 and the Income Tax Management Act 1964) were enacted because they were politically uncontroversial, and because their enactment could be accommodated within the government’s other priorities.  
The question how much programme Bills could accomplish, therefore, must be answered by saying that programme Bills could make only a limited contribution.  In particular, programme Bills could not make good the shortfall of measures that the government would have liked to include in Finance Bills, but which remained for further attention.  During nearly all of the first half of the twentieth century, it was not particularly likely that a programme Bill would be introduced.  Even if introduced, a programme Bill of a general nature was unlikely to be enacted.  The programme Acts which reached the statute book were nearly all specific in scope – and dealt with matters on which the government was keen to legislate, or which could be dealt with in the interstices of the parliamentary timetable.
Consolidation Bills

The third type of primary legislation consisted of Consolidation Acts.  The Consolidation Bills from which these Acts derived were Bills to restate the existing legislation on a particular subject without changing that legislation.

Consolidation Bills were unlikely to be introduced into Parliament: for there was a shortage of champions, both for consolidation statutes in general and for a statute consolidating some of the taxation legislation in particular.  This absence of enthusiasm may be observed both outside and inside government.  Birkenhead’s view was that ‘[t]o facilitate the work of consolidation, it is highly desirable that public opinion should be stimulated in its favour’.  He then had to admit, however, that ‘[a]t present, the work excites no enthusiasm’.
  If the electorate was indifferent, MPs could be expected to be indifferent too.
  So far as those inside government were concerned, Birkenhead also believed that consolidation, although not actively opposed, had to encounter ‘passive resistance’ from those skilled in the administration of the branch of the law to be consolidated.  This was ‘not unnatural, for such persons are thoroughly conversant with the existing Acts, however confused they may be, and shrink from the trouble of having to learn their way about a new Act’.
  Writing somewhat later, Carr agreed, saying that consolidation had a number of ‘natural enemies’.  One of these was a shortage of drafters.  Another was the departmental preoccupation with day-to-day administration.  Departments might be reluctant to provide the personnel to give the necessary technical support in the case of major Consolidation Bills – such as the Bill that became the Income Tax Act 1952.
  Political ministers, in their turn, were most unlikely to make consolidation one of the matters to which they gave significant attention.  It was the experience of Sir Granville Ram, the First Parliamentary Counsel from 1937 to 1947, that, bearing in mind that parliamentary time was limited, it was unsafe to introduce Bills which contained both consolidating and amending provisions; and Ram’s own experience was that ministers would not introduce Consolidation Bills on subjects of little political importance unless they could be fully assured that all debate (except on the one point – ‘to be or not to be’) was definitely out of order on the floor of the House of Commons.  ‘It is for this reason especially that the Statute book is in the deplorably untidy condition which at present disgraces a civilized country!’

For most of the twentieth century, however, the prospects for the enactment of any Consolidation Bill actually introduced into Parliament were good.  During the early part of the nineteenth century there had been no special procedure for the enactment of Consolidation Bills; but, during the second half of that century, the work of consolidation began, for the first time, to be held up by lack of Parliamentary time; and by 1890, at the latest, it was realised that Consolidation Bills would not pass if they were subjected to the same procedure as other Bills.
  In 1894, the Joint Committee of the two Houses of Parliament which considered Statute Law Revision Bills began to consider Consolidation Bills as well;
 and the convention became established that a Consolidation Bill recommended by this Joint Committee should pass without debate at subsequent stages.

These developments had an important result.  The all-important time-consuming technical question (whether or not the proposed consolidating statute stated the existing legislation without changing it) was removed from the floor of the two Houses of Parliament and transferred to the Joint Committee.
  It followed that Consolidation Bills absorbed very little time on the floor of either House of Parliament.  ‘Consolidation’, said the Lord Chancellor (Jowitt) in 1949, ‘is a most desirable thing because it involves little or no parliamentary time’.
  It followed, accordingly, that a Consolidation Bill actually presented to Parliament had excellent prospects of being enacted.  
In the case of the consolidation of the legislation relating to income tax, therefore, parliamentary procedure did not constitute a formidable obstacle to the enactment of any Consolidation Bill that was actually prepared: and statutes consolidating the Income Tax Acts were passed in 1918 and 1952.  There were also later Consolidation Acts: but, by this time the material previously to be found in the Income Tax Act 1952 was split between three different statutes.  The successor legislation consisted of the Capital Allowances Act 1968, the Taxes Management Act 1970 and the Income and Corporation Taxes Act 1970.
Consolidation Acts, however, could accomplish a certain amount only, and not more: for they consisted of the restatement of the existing legislation – and nothing else.  Jowitt, in 1949, after praising consolidation for its modest consumption of parliamentary time, went on to say that the process was ‘simply putting together into one Statute what is already in a series of Statutes, so as to make it a matter of convenience for everybody to refer to’.
  While the Income Tax Act 1918 was being prepared, Cox, the Solicitor of Inland Revenue, had to consider the suggestion that amendments should be made to the existing law.  Cox would have none of it.  ‘If we ... started making sensible amendments the bill would cease to be a consolidation bill & would never have a chance of getting through’.
  Consolidation might indeed have real advantages for setting out existing legislation – but any change to that legislation could only be made by some other means.

The proposition that the enactment of a Consolidation Act did not provide an opportunity to make major improvements to the existing legislation was emphasised by Lord Wrenbury in his speech in Great Western Railway Co v Bater.
  Lord Wrenbury referred to his presence on the Joint Committee which had considered the Bill enacted as the Income Tax Act 1918.  He had striven to find some way ‘in which we could deal with the language of confusion and unintelligibility of the Acts to be consolidated’.  That, however, had proved to be impossible.  The Committee could only consolidate ‘and could not substitute plain words to express a plain meaning without going beyond the limits of consolidation.  The Act of 1918 therefore reproduces the old language with all its faults and has done little more than improve matters a little by some rearrangement’.
  Lord Wrenbury went on to say that the law of income tax, ‘which now so vitally affects the subjects of the Realm, ought as speedily as possible to be expressed in a new Statute which should bear and express an intelligible meaning’.  There was, however, a vital precondition: ‘[i]f Parliament had the time, which it has not’.

Codification Bills

The fourth type of primary legislation consisted of Codification Acts.  The Codification Bills from which these Acts derived were Bills to restate the existing law on a particular subject without changing that law.  Codification Bills, however, had a wider ambit than Consolidation Bills (which dealt with legislation only), for Codification Bills could deal with additional material – notably case law.

Codification Bills were unlikely to be introduced into Parliament.   The absence of interest shown to Consolidation Bills by the public, MPs, senior civil servants and government ministers was also shown to Codification Bills.  There were also additional problems.  Birkenhead mentioned ‘an acute divergence of opinion as to the expediency of converting unwritten into written law’ and ‘the great practical difficulty of making sure that the written code correctly reproduces the existing law’.
  Codification Bills, furthermore (unlike Consolidation Bills), did not have the benefit of the special procedure that resulted in a great shortening of the time taken on the floor of the two Houses of Parliament.  A Codification Bill, therefore, had to be introduced and enacted as part of the government’s general legislative programme; and, given a general insufficiency of parliamentary time, any Codification Bill in existence was an obvious candidate for sacrifice.
  Hailsham, in the 1980s, believed that, in the case of codification legislation, ‘the real enemy of progress is the consumption of Parliamentary time involved’.
  A Codification Bill dealing with income tax law, in particular, was certain to be large.  It would include many matters capable of being discussed; and it was completely foreseeable that it would absorb a large amount of scarce parliamentary time.  In a note prepared in connection with the Finance Bill of 1913, the Inland Revenue recorded that contentious and protracted discussion in Parliament would undoubtedly attend any effort to amend or codify the Income Tax Acts.  Taxpayers generally were full of fictitious and fanciful grievances against the existing law, and many would eagerly take the opportunity of pressing their own schemes and amendments, however impractical, to the front.  ‘A whole session of Parliament might hardly suffice for the passage of any important measure on the subject into law’.
  No effort to codify the Income Tax Acts was made at that time.  The parliamentary prospects for the introduction of a Bill which was without champions, and which (in the case of income tax) was certain to be long and likely to absorb a large amount of parliamentary time, were poor in the extreme.

The obvious inference arising is that the prospects for the enactment of any Codification Bill actually introduced into Parliament were also poor.  Three statutes constituting major restatements of the relevant area of law were, however, enacted between 1933 and 1952: the Local Government Act 1933,
 the Public Health Act 1936
 and the Customs and Excise Act 1952.
  In the case of all three statutes, however, the Bill presented to Parliament was one that had already received detailed scrutiny from those concerned with the practical working of the legislation in question – both inside and outside central government.  In 1953, it was the view of the First Parliamentary Counsel (Ellis) that experience showed that an essential stage in the process was that, before introduction of the Bill, a draft should be considered in detail and approved by an expert Committee which included representatives of the organised interests concerned, and was constituted so as to command the respect of MPs and of the public.  If this were done, the Bill introduced into Parliament could be represented as having an authoritative status, entitling it to be enacted.
  In these circumstances, the government had a defence against criticisms of the Bill as introduced, and against proposals for amendment; and, in the events that happened, the enactment of each of these three statutes did not involve significantly more time than the enactment of a Consolidation Bill.  If, therefore, the Bill presented to Parliament already had the approval of all significant interests operating in the relevant area of the law, the enactment of a codification statute was not an unreasonable dream.

No codification statute relating to a tax matter  was enacted – although a great deal of work on the codification of income tax law was undertaken.  A committee to codify the law of income tax was set up in 1927; and, in 1936, that committee produced a draft codification Bill.
   This draft Bill, however, did not make any further progress.  The Inland Revenue was not satisfied with the draft Bill as prepared – and demanded changes.  The making of these changes, however, was all too likely to be taken to mean that the Bill did not possess any authoritative status permitting the Bill presented to Parliament to be enacted with little ado.  The project to enact the Codification Committee’s draft Bill was gradually abandoned.

Codification, like consolidation, was a process that could accomplish only a certain amount – and not more.  A Codification Act could produce a better statement of the existing law on a particular topic; but, here too, that better statement constituted only a limited gain.  As in the case of consolidation, if the change wanted was the incorporation of new material, that change could only be made by some other means.
Substance of the tax legislation
The proposition that the United Kingdom government had more tax legislation that it wished to enact than time in which to enact it need not, however, be investigated by considering only the forms of primary legislation.  The proposition may also be investigated by considering the substance of the various matters proposed for enactment: for it was not the case that all candidate provisions had an equal chance of being enacted.  
The Inland Revenue, as one of the two Revenue Departments, made submissions to the Chancellor of the Exchequer each year about the matters to be included in the annual Finance Act; and the Inland Revenue’s general attitude towards legislative changes arose in the context of correspondence dating from 1951 and 1952.
  In April 1952, in a letter to Bamford, the Chairman of the Board of Inland Revenue, Rowlatt (one of the Parliamentary Counsel and the drafter of the Income Act 1952) reflected on the department’s general role in the legislative process relating to income tax.  Against the immediate background of a letter critical of Rowlatt’s belief that progress in improving the form of income tax legislation was impossible, Rowlatt went on to say that the increasing complexity of the Income Tax Acts was not curable, or capable of significant mitigation, by anything that a drafter could do – it simply reflected the complication of the results which he was instructed to produce.  There then followed a most perceptive analysis of the department’s approach to legislative change:
The instructions he [i.e. the drafter] gets depend, mostly, on the submissions which you make to the Chancellor of the day.  In framing these submissions, you regularly aim at simplicity, in the sense of removal of inequities and anomalies in so far as they give trouble in practice, but, so far as I can see, you couldn’t care less about them so far as they don’t, and you never make a clean sweep if, by not making a clean sweep, you can avoid controversy on a point which does not matter in practice.  This, though it sometimes shortens and simplifies the clause in the particular Finance Bill, inevitably complicates the general picture and the effects are cumulative.  Don’t think I’m blaming you – you should know what is possible and how far the increasing complication of the Acts matters better than I do – but I do say that nobody but you can do anything effective about it.

Having marked the first sentence quoted, Bamford sent the letter to another Commissioner, Verity, with the comment ‘I suppose ... [this] is not far from the truth?’  Verity’s endorsed reply was ‘That is so.  In other words we only make submissions to the Chancellor on points which are of real practical importance, & generally speaking we confine ourselves to suggesting appropriate corrections of the anomalies and inequities’.  The matters to which the department wished to give priority were those of practical importance for the operation of the direct taxes.  
Speaking generally, as far as incorporation in a taxing statute was concerned, a provision that had a major effect on the tax yield was better placed for enactment than one that did not.  ‘The pressure on the annual Finance Bill’, it was stated in 1952, ‘is almost always too great to allow room for any amendments which do not affect the year’s revenue and which in the context of the Budget can only be regarded as of small importance’.
  It was also the case that a provision that was of political importance to ministers was better placed than one that was not; and that a provision that was uncontroversial was better placed than one that was not.  In February 1959, at a time when it was clearly foreseeable that there might be a general election soon, the Financial Secretary to the Treasury (Simon) sent a note to the Chancellor (Amory) stating that he took it that the Chancellor would wish that the Finance Bill, while embodying reforms, should give rise to the minimum of controversy and delay.  ‘It follows that we should, so far as possible, concentrate on non-contentious and simple reforms and, again as far as possible, those which are agreeable to our supporters’.
  It was also the case that a provision that could be stated briefly was better placed than one that could not.  Sir John Rowlatt, in 1951, pointed out that the Conservative government, elected earlier that year, had a small parliamentary majority; and it was therefore no good anybody thinking that in that Parliament anything whatever was going to be done by way of clarification of the income tax law in current Finance Bills.  ‘The need for brevity will dominate the position, and contrary to the general impression, provisions codifying and clarifying the law, whatever else they may be, cannot possibly be brief’.
  It was also the case that administrative reforms might suffer.  ‘Experience over the years’, the Chairman of the Board of Inland Revenue (Johnston) told the Chief Secretary to the Treasury (Boyd-Carpenter) in 1963, ‘... shows that competition for inclusion in a Finance Bill is almost invariably so great that administrative provisions, other than the most urgent or the very brief, are only too apt to be among the first to be deferred’.
  In the struggle for places in Finance Bills, the evidence is that provisions relating to administration and provisions clarifying tax law were highly likely to take particularly heavy casualties.  

Conclusions on the implications of the shortage of Parliamentary time for the enactment of tax legislation
This investigation of the implications of the shortage of Parliamentary time for the enactment of tax legislation leads to two major conclusions.  The first major conclusion is that the government had insufficient parliamentary time to enact all its legislation.  It followed that the tax legislation that the government wished to see enacted would not be enacted in its entirety.  There would be casualties.  The government’s tax legislation would be enacted only in part.  But that which was perfect did not come; and that which was in part did not vanish away.
The second major conclusion is that, so far as tax legislation was concerned, some forms of legislation were better placed for use than others.  Finance Acts were virtually certain to be enacted, and were used a great deal; programme Acts were used much less frequently and accomplished much less.  It was possible for Consolidation Bills to be enacted occasionally; but, during this period, no Codification Bill relating to a tax matter was ever presented to Parliament – let alone enacted.
It is a corollary of this state of affairs that the primary legislation relating to income tax, in particular, may be viewed as undergoing changes which may be described as ambiguous and indecisive.  At the beginning of the twentieth century, the principal Act relating to income tax was still the Income Tax Act 1842,
 supplemented by Finance Acts and by programme Acts.  Around 1980, there were different principal Acts (all of them consolidations of material often located in previous principal Acts), again supplemented by Finance Acts.  There had certainly been activity: but, to adapt language associated with di Lampedusa’s novel The Leopard, it was possible to take the view that everything had changed, but that everything was still the same.

The fact that it was particularly difficult to enact provisions clarifying income tax law, had the further consequence that the income tax legislation was stated in an unsatisfactory manner.  This result was demonstrated by two events that took place in 1928.  It was not possible, the Attorney-General (Inskip) told the House of Commons during the committee stage of the Finance Bill, to take a group of sections in a Finance Act and to repeal them, re-enacting them from start to finish with the amendments that the government wished to see.  ‘That would give facilities for proposing Amendments which would probably make the passage of the Bill impossible’.
  The ‘exigencies of Parliamentary time’ accordingly produced a situation in which the government proposed a series of limited amendments to the existing legislation, with a view to restricting the opportunities for proposing amendments liable to slow down the progress of the Bill.  In this way ‘difficulties’ compelled the government to ‘adopt expedients’, which, in their turn, produced ‘perplexities’.

A few days earlier, Inskip had been speaking on the same topic in the Courts.  In Lionel Sutcliffe Ltd v IRC
 Rowlatt J was required to consider section 21 of the Finance Act 1922;
 and reference was made in argument to section 31 of the Finance Act 1927.
  His Lordship was not impressed:

This Section 31 is a Section which in five pages introduces piecemeal amendments into Section 21 with the result that the latter section is made perfectly unintelligible to any layman or any lawyer who has not made a prolonged study with all his law books at his elbow, and it is a crying scandal that legislation by which the subject is taxed should appear in the Statute Book in that utterly unintelligible form.  I am told, and rightly told, by the Attorney-General – he understands it as much as anybody – that it is only in this form that the legislation can be carried through at all.  Then all I have to say is that the price of getting this legislation through is that the people of this country are taxed by laws which they cannot possibly understand ... .

Tax law and practice, therefore, existed in a context in which the only course of action readily available was the management of an existing state of affairs.  Piecemeal legislative engineering was possible: wholesale legislative engineering was far more difficult.  

The investigation of the implications of the shortage of parliamentary time for the enactment of tax legislation may be ended at this point.  It is apparent, however, that this particular investigation may be viewed as an investigation of part of a larger  matter; and, working outwards, these larger implications are now considered.
MORE GENERAL IMPLICATIONS OF THE SHORTAGE OF PARLIAMENTARY TIME
Two matters are considered in this larger context.  The first is the insufficiency of Parliamentary time in the context of other legislation.  The second matter then works outwards still further: and considers the implications of a general shortage of time in the workings of the United Kingdom polity.

Implications for the enactment of legislation generally
It was demonstrated in the last section of this chapter that the shortage of Parliamentary time had consequences for the enactment of tax law.  That legislation was not fully enacted; the different forms of primary legislation were used very unequally; it was not equally easy to enact primary legislation relating to the various areas of the subject; and the legislation increased gradually, both in size and incomprehensibility.  The subject could be managed – but it was very difficult to transform.

Tax in general (and income tax in particular) however, was only one area where law and practice had become exceedingly large and complicated by the second half of the twentieth century.  Town and country planning, public health and national insurance were other obvious examples.  In these circumstances, the conjecture may be advanced the consequences of the shortage of Parliamentary time that may be observed for the United Kingdom’s tax legislation may also be observed in other areas of government activity.
The validity and helpfulness of this conjecture is for investigation.  It is not difficult to specify some features of tax legislation that were unique or unusual.  The enactment of the urgent annual Finance Act (which was virtually certain to pass) was essentially a matter for the Treasury, the Inland Revenue and Customs and Excise only.  All other departments depended for their statute law upon the enactment of programme Bills.  During this period, furthermore, the taxes administered by the Inland Revenue made much less use of subordinate legislation than the law relating to some other subjects.  It may have been the case, therefore, that the primary legislation relating to tax law hastened towards incomprehensibility more rapidly than the law on some other subjects.
A further point may also be made.  In his major memorandum on statute law reform, dated 30 January 1946, the First Parliamentary Counsel, Sir Granville Ram, wrote that during the last 25 years ‘almost the sole motive power for consolidation has come from the Departments.  Some (e.g. the Ministry of Health) have formulated long-term programmes and had sufficient perseverance and importunity to get the Parliamentary Counsel to devote the time required for carrying them out; others, whose law is no less in need of reform, have either been less fortunate or less energetic and have achieved little or nothing’.
  Government Departments, in other words, were not equally effective.  There can also be little doubt, furthermore, that the Ministry of Health under Neville Chamberlain during the period from 1924 to 1929 was remarkably effective.  As a matter of initial impression, it seems that everything that could usefully go right did go right.  Departmental officials were able; the Minister was a competent administrator; was interested in the subject; knew about the subject; and had a programme to make progress.  The government had been in office hardly a fortnight when Chamberlain proposed to the Cabinet a programme of legislation over four years, spanning the range of the Ministry’s business.  Of the 25 Bills listed, 21 had been enacted by the time the Baldwin government left office.  It was a remarkable achievement: but, as one of Chamberlain’s biographers has noted, ‘[n]othing is more remarkable in Chamberlain’s tenure than his ability to secure large amounts of parliamentary time’.
  The effective exploitation of limited parliamentary time was clearly important in this case.

The fact that time was limited may also be observed in another context.  The drafter of the Town and Country Planning Act 1947
 (Hutton) is on record as stating  that ‘the bill had been put together under the most intense pressure of time’.
  This quotation has been taken from a most suggestive article on the antecedents of this statute, in which the author, Cocks, also considered that ‘[t]he unsystematic process by which important law reforms may come under the control of a few particular civil servants in Whitehall can be relevant in determining the content of legislation’.
  Cocks also expressed the view that there are ‘many books about twentieth century judges and their role in the making of case law.  In contrast, there are only a few detailed studies of how major statutes have come into being’;
 and he went on to call for ‘studies of how intellectual and administrative traditions have determined the way in which this power of bill-making has been used in twentieth century Britain’.
  Such studies might or might not reveal that the shortage of Parliamentary time, which had an impact on the form and content of tax law, also acted to determine law and practice in other areas of government.  It is certainly the case, however, that the forces determining the form and contents of major twentieth century statutes as they came to be enacted is a subject on which there is more to be known than we know at present.

It would, no doubt, be a bad pun to refer to the government of the United Kingdom in the mid twentieth century as having ‘overmighty subjects’ as one of its features (such an expression is better reserved for individuals in late medieval England); but, during the second half of the twentieth century, it may be possible to approach the United Kingdom polity on the basis that it had to manage – but could not entirely dominate – a considerable number of overmighty topics.

The general shortage of time in the UK polity
The final matter considered in this chapter may begin with another quotation from Sir Granville Ram’s major memorandum of 30 January 1946.  The pressure of time, he stated, ‘must be expected to be a permanent feature of parliamentary government’.
  The shortage of parliamentary time, in other words, was only one aspect of a general shortage of time.  Parliament could not enact all the legislation that the government would have liked to see enacted in the time available for the enactment of that legislation.  Government ministers could all too easily be overwhelmed by the quantity and variety of the tasks facing them.  Members of Parliament were also over-burdened.  The Office of the Parliamentary Counsel struggled to deal with its primary task of drafting current legislation.  The highly finite group of Inland Revenue officials who could make a useful contribution to matters relating to the enactment of tax legislation had numerous other calls upon their time.  The overall conclusion that may be drawn is that the business that the UK polity could usefully transact exceeded the polity’s capacity to transact that business.  The business of the United Kingdom polity was transacted in the context of an insufficiency of time.

This state of affairs had consequences.  One consequence was that some topics to which government could usefully give attention did not receive attention – or received only inadequate attention.  The topics that did receive attention were a selection from a longer list – and different individuals might well have made a different selection.  Another consequence was that, in competing for an insufficient quantity of attention, some items of business were better placed to receive attention than others.  The evidence is that a particular item of business was well placed to receive attention if it could be placed in at least one of two categories.  An item of business was well placed to receive attention if it could be dealt with easily: that is to say, if it could be accomplished relatively successfully, in relatively little time, and with relatively little effort.  As the time and effort involved in completing the item of business rose, and as the chances of success in completing that item diminished, so it became less likely that the item of business would be undertaken.  An item of business was also well placed to receive attention if it was urgent.  Sir Alex Cairncross received the advice from the first permanent civil servant with whom he worked ‘that no one bothered to decide important matters – what always received prior attention was what was urgent’.
  This maxim may be a caricature; but it nevertheless highlighted the ability of urgent matters to receive disproportionate attention.

Another conclusion is that the prospects for a particular item of government business receiving significant attention could be transformed if an influential individual took an interest in it.  Individuals mattered.  Given that government ministers and leading officials could not deal with all matters with a claim upon their attention, a choice to give time and attention to one matter rather than another could have significant results.  As far as the law relating to income tax was concerned, the sequence of events leading to the enactment of the Income Tax Act 1918 had its origins in the fact that, before the first world war, Cox, the Solicitor of Inland Revenue, began, without specific instructions and in his own time, to prepare a consolidation of the Income Tax Acts.  In the Office of the Parliamentary Counsel, Ram, the First Parliamentary Counsel from 1937 to 1947, had a programme for statute law reform.  A programme of this type did not interest Sir John Rowlatt, one of his successors.  Initiatives originating within the civil service, however, needed ministerial approval or acquiescence before there could be legislation.  In 1915, the prospects for Cox’s initiative were transformed when it was mentioned in the House of Commons.  Ram’s programme for statute law reform made no progress during the second world war because the Lord Chancellor (Simon) took no interest in it.  The initiative was only able to make progress when, after that war, a different Lord Chancellor (Jowitt) took office and became the patron of Ram’s programme.  Government ministers themselves could, of course, be the individuals who mattered.  It was Churchill’s tenacious pursuit of the goal of simplification that led to the setting up of the Income Tax Codification Committee.  Neville Chamberlain, it is clear, was an effective Minister of Health.

A further consequence was that decisions were often made on a short-term basis.  It might well be very difficult to decide how a particular problem should be tackled in the long term – but if it was possible, without difficulty, to decide what should be done immediately, there was no need to decide anything further at that particular moment.

An extremely good example of a decision of this type, in the context of the income tax legislation, arose towards the end of 1945.
  The Attorney-General in the new Labour government (Shawcross) supported a proposal that the draft Codification Bill, prepared before the second world war, should be brought out of cold storage and enacted.  When the Chancellor of the Exchequer (Dalton) came to consider the position for himself, he was able to take into account the contents of two lengthy memoranda – one written by the Chairman of the Board of Inland Revenue and the other by the First Parliamentary Counsel.  These two memoranda were both quite clear that work on the draft Codification Bill should not be resumed.  Dalton told his Private Secretary that he discounted a good deal of the material submitted.  ‘But we can’t spare Parliamentary Counsel just yet’.
  Dalton’s decision, therefore, was a decision made for the short term only: and was made not by reference to the proposal for government action that was under consideration, but by reference to the difficulties experienced by the Office of the Parliamentary Counsel in dealing with its heavy current workload.  In the immediate future, the drafting of other government Bills had a superior claim on the limited resources of that office.  In the short term, therefore, nothing happened; time passed; and, by the summer of 1947, the civil service had devised its own plan as to how the rewriting of the income tax legislation might be tackled.  When the rewriting of the income tax legislation was considered further in 1947, the context in which that matter came to be considered was no longer the same as in 1945.

To a very great extent, therefore, the business actually transacted in the United Kingdom polity received attention in accordance with particular decisions, taken for particular reasons in particular contexts – and not in accordance with carefully considered long-term general plans.  As a newcomer to the Budget Committee, Plowden wrote to Bridges in 1948 that two things stood out from his experience on the Committee.  The first of these was ‘[l]ack of time for the examination of fundamental issues’.
  It was Woolton’s view in 1954 that the civil service gave devoted and competent service ‘but the chief officers of the Service, like the Ministers, are so encumbered with a host of problems that very few have time or energy left to sit back and think beyond the passing duties of the day’.
  This same point was also made in the Fulton Report on the Civil Service, published in 1968.  The report stated that the operation of existing policies and the detailed preparation of legislation (together with the associated negotiations and discussions) frequently crowded out demands that appeared less immediate.  Senior civil servants had to spend much time preparing explanatory briefs, answers to parliamentary questions and ministers’ cases.  Almost invariably, there were urgent deadlines to be met; and, in this press of daily business, long-term policy planning and research tended to take second place.
  It was Amery’s ‘profound conviction’ that a Cabinet consisting of overworked departmental ministers was quite incapable of either thinking out a definite policy or of securing its effective and consistent execution.  Government policy was hardly ever discussed in Cabinet meetings.  When there were so many urgent matters of detail always waiting to be decided, the result was that there was very little Cabinet policy, as such, on any subject.  ‘No one has time to think it out, to discuss it, to co-ordinate its various elements, or to see to its prompt and consistent enforcement’.

The process of working outwards accordingly ends far from the details of tax law.  That, however, may be appropriate: for the view may be taken that the forces determining tax law are quite capable of being located far from tax law itself.
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